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ASSOCIATION OF BLIND CITIZENS OF NEW ZEALAND INC

POSITION PAPER ON FUTURE RNZFB GOVERNANCE

This is the Position Paper of the Association of Blind Citizens of New Zealand Incorporated prepared for purposes of the meeting with representatives of the Board of the Royal New Zealand Foundation for the Blind scheduled for 23 and 24 January 2001. It has been prepared in terms of the agreement between the parties that Position Papers are to be exchanged prior to the meeting.
1. 
Abbreviations used in this Document
This paper uses certain abbreviated terms. 

1.1
"The Association" means the Association of Blind Citizens of New Zealand Inc.

1.2
"The Foundation" means the Royal New Zealand Foundation for the Blind.

1.3
“GTF” means the Governance Task Force.

1.4
“The GTF constitution” means the draft constitution appended to the GTF Report of April 1999.

1.5
“GWP” means the Board’s Governance Working Party.

1.6
“The ISA” means the Incorporated Societies Act 1908.

1.7
“The blind” sometimes includes parents or guardians of blind children.

2. 
Executive Summary of Positions
2.1
The Association wants to see the Foundation converted into a society incorporated under the ISA.  Should it prove impracticable to convert directly to such a society, then the Association wants at least to see the Foundation suitably restructured as a statutory body the blind members of which are fully empowered, by resolution passed by a majority vote, to apply for registration of the Foundation under the ISA. This would be done by means of a private Act. In any event, once the conversion to an incorporated society was completed the Act would operate solely as a repeal Act and would have no ongoing purpose or effect. Tax and rates matters requiring statutory enactment can be appropriately dealt with, and the Constitution under the ISA is capable of ensuring the safeguarding of assets for the blind of this and future generations.

2.2
The Association understands that there may be legal issues with imposing membership of an incorporated society on people without their consent. However, if legal advice indicates that it can be done, the Association would not object to a transitional provision ensuring that, when the Foundation first converts to being a corporate body with a membership of the blind, the initial membership will consist of those blind persons over the age of 16 who are registered to receive Foundation services as at the date of conversion. The Association seeks a guarantee that membership criteria would not be broadened in the interim.

2.3
The Association supports a national electoral model for the election of directors.

2.4
The Association does not support co-option of directors on to the Board.

2.5
The Association now supports parents being part of the general electorate, and therefore withdraws past reservations on this point.

2.6
The Association believes that if a transitional private Act providing for a staged conversion process along the lines mentioned in paragraph 2.1 above is agreed upon, then a referendum prior to the enactment of that Act is superfluous.

3.
Introduction
3.1
In November 1999, the Foundation Board’s Working Party recommended, interalia, that the Board: “acknowledge the voice of members in seeking change.”  And, “Acknowledge that the status quo has been ruled out as an option because the clear mood of the membership is for change.”  Therefore, in the interests of members, our job in the forthcoming discussions between the Association and the Foundation is to agree on the nature of change to the Foundation's governance.

3.2
Debate on governance reform began in earnest in November 1995 with the circulation of a discussion paper, referred to as the Green Paper. The reform process is now very drawn out.  If we fail to reach agreement, the future of the Foundation will be decided by people who know less about the organisation and vision impairment than the group present at the forthcoming talks.

3.3
The GTF's recommendations for reform are based on the principle of self-determination.  This principle is backed by three international agreements and, since 1992, has been a core feature of Government policy on the provision of disability services.  (See Support for Independence, 1992).

3.4
Additionally, the Government’s recent published Disability Strategy discussion document, “Making a World of Difference”, stresses the principle of self-determination.  (See Action 5, “Foster Leading Voices by People Experiencing Disability”.)  The document gives expression to such concepts as: empowerment, autonomy, participation, personal independence, equalisation of opportunity, accountability and transparency.

3.5
In practical terms, self determination as embodied in the GTF constitution, gives expression to:

3.5.1
The right to be informed and to be accounted to, by the governing body.

3.5.2
The right of surveillance and review of the Board’s conduct of the Foundation’s affairs.

3.5.3
The right to mediate certain Board powers.

3.5.4
The right to determine, and change, the constitution (subject to certain constraints discussed elsewhere in this paper).

3.6
Our recommendations on change to the governance of the Foundation are made recognising that:

3.6.1
There is a recurring pattern of ambivalence between the users and providers of blindness services in New Zealand

3.6.2
There has been a major philosophical shift in the provision of disability services over the last decade.

3.6.3
Voluntary organisations need to reflect current community values and collective unity if they are to be successful.

3.6.4
The Ministry of Education’s expressed interest in repealing the RNZFB Act 1963.

3.6.5
Consumers of the Foundation’s services expressed preference for governance reform based on the principles of democracy, accountability and transparency.

3.7
Over the last five years, significant progress towards a consensus on the future governance of the Foundation has been achieved. There are, however, outstanding issues of major consequence where differences exist between the Board's position, and the position reached by the Association and the Governance Task Force after thorough consultation with the blind community. The remainder of this paper addresses these issues, discusses the reasons for the Association's present position, and suggests ways that agreement could be reached between the Association and the Foundation on these points.

4.
The Association’s Position on Instrument Choice
4.1
A major point of difference remains the question of the most appropriate instrument of governance for the Foundation.

4.2
There exists a pool of resources at present owned or controlled by the Foundation.  Two fundamental absolutes apply to these resources.

4.2.1
They are, and must remain, dedicated to the benefit of the blind.

4.2.2
The purposes to which those resources are applied are, and must remain, charitable.

4.3
The Association’s basic position is that, given the above absolutes, the blind are entitled to autonomous control of the resources referred to above.  The blind should be afforded the greatest practicable degree of autonomy. Conversely, any limitations on that autonomy should be kept to a minimum.  The degree of control has to accommodate any constraints required under tax law to maintain charitable status for tax purposes.

4.4
In substance, the Association considers that the constitutional model recommended by the GTF gives best effect to the principles outlined above.  In terms of those recommendations the Foundation would become a fully-fledged society incorporated under the ISA.  The constitution proposed by the GTF for the society was a complete, comprehensive, cohesive and carefully constructed code.

5.
The Foundation’s Position on Instrument Choice
5.1
On the other hand, the Board proposes a hybrid entity and a constitution split into two parts, one being an Act of Parliament and the other a set of rules for the hybrid entity. The structure is hierarchical in that the rules would be subordinate to the Act.  The rules would derive their legal authority solely from, and are expressed to be subject to, the Act.  In effect, the permanent hybrid draft Bill (defined later in this Document) confers autonomy on the blind only to the extent allowed from time to time by Parliament.  The principal constitutional instrument is the domain of politicians; the subordinate one, so long as it lasts, is left to the blind.  This represents an unnecessary and unacceptable dilution of blind autonomy. For these and other reasons, the Association opposes the split constitutional model contemplated by the permanent hybrid draft Bill.

6.
The Seduction of Statute
6.1
Arguments in support of retaining an act are hard to quantify on an objective basis as they rely on the perceptions and feelings of those people who want to maintain some form of statutory control of the Foundation. This unquantifiable perception of the benefits of an act has become known as the "unicorn factor”.

6.2
Many people, whose contact with the Foundation is utilitarian and fleeting in character, see no reason why the governance structure of the organisation should be changed.  They are familiar with the present structure, recognise that some modernisation is due, but feel comfortable with the supposed security and beneficence offered by State oversight.  Supporters of some kind of Act of Parliament to regulate the Foundation feel that statutory backing offers protection and gives status to the organisation.  They imagine that the Foundation has enhanced access to the corridors of power, and to the ears of decision-makers.  It is felt that, when any conflict arises among stakeholders, the State in the form of the controlling Minister will arbitrate in the interests of the common good.

6.3
A quick scan of the Foundation’s history does, indeed, reveal that political contacts have been important at critical times, such as when pensions for the blind were introduced and when earnings were exempt from income assessment for benefit purposes.  However, these economic and social gains were made on the basis of their merit and the advocacy skills of the blind themselves, and had nothing to do with the Foundation’s statutory standing.

6.4
In today’s climate of social justice based on human rights and equalisation of opportunity for all citizens, access to decision-makers and funders will rest with the merits of the particular case rather than on political patronage.  Indeed, it has been blind people themselves acting in consort that have brought about the major advances in civil and political affairs. The right to a secret ballot at general elections and affecting changes to the copyright legislation allowing blind people access to literature, did for example, result from the lobbying by the blind and vision impaired and had nothing to do with the Foundation’s Act of Parliament.

6.5
It is instructive to contrast the political success of the blind themselves, which is not related to the Foundation's Act, with the fact that the Foundation is poorly funded by the State in comparison with similar, but non-statutory, organisations in the disability sector. It cannot be said therefore that having the Foundation constituted under an Act benefits the Foundation or blind people in terms of causing the State to feel obliged to fund the Foundation's services.

6.6
The assured exemption from rates and taxes is another advantage of an Act proffered by supporters of amending legislation for the organisation’s control. Provided appropriate approvals are obtained, such exemptions do not necessarily rely on the Foundation's Act but rest with other enactment's.
6.7
Another major concern of those opposing the abolition of statutory control of the Foundation, is the fear that the assets of the organisation built up over a century for the benefit of future generations, could be captured by small self-interested groups.  All are agreed that future directors must be charged with administering these assets for the long-term benefit of blind people.

6.8
Some folk see the abolition of any Act governing the Foundation as letting the Government “off the hook” with respect to its responsibilities to the education and rehabilitation of blind people.  However, other more comprehensive legislation should now ensure increasing equity with respect to accessing society’s facilities and services. And in fact, The Association is concerned that so long as an on-going Act remains in force it will provide a ready-made platform for future detrimental political intervention into the Foundation’s affairs.

6.9
The existence of the Foundation’s Act has not brought changes in either social policy or public attitude.  Indeed, many people with disabilities see the wording in the Act as an embarrassing anachronism but Parliament has much higher priorities. Modern concepts of disability management now call for governance strategies to focus on accountability and transparency to the major stakeholders in the Foundation and to shift the emphasis away from a direct relationship with the Ministers of Education and Finance.

7.
Political Acceptability of a Permanent Ongoing Statute
7.1
The Association believes there would be little Parliamentary support for an ongoing permanent Act as it would be inconsistent with modern public policy practices for an organisation like the Foundation to be constituted under an act of Parliament.

7.2
In the report back of the Health Committee after its deliberations on the Nurse Maude Association Bill, Tim Barnet stated,

"While the Health Committee recommend that the bill be passed, which, indeed, I hope we will do today, I remain concerned that the association is asking for prescriptive legislation for matters that could easily be dealt with under general law.  We all know that the legislative agenda in this Parliament is often very congested, particularly at a time like this.  In the future, the association and other organisations of a similar kind may wish to consider options other than private legislation.  There is a wider problem of organisations that have as their constitution Acts of Parliament and that wish, quite properly, to update those constitutions from time to time.”

7.3
No public submissions were received on the Nurse Maude Association Bill. Given the Health Committee's reservations about the appropriateness of constituting private organisations under statute, we consider it very likely that if there were persuasive submissions calling for a model other than a statute to be chosen, the Health Committee may not have recommended that the Bill proceed. There would certainly be many comprehensive submissions to Parliament against any bill that gave the Foundation any long-term statute. It is therefore important to seek a way forward that is acceptable to the blind community.

8.
Legal Doubts
8.1
There seems little legal basis for any ongoing permanent act. The GTF reached its recommendation as to choice of constitutional instrument only after long and careful deliberation.  To assist it in this process it obtained full reports and advice from Public Law specialists Chen and Palmer. Those reports included a detailed comparative analysis and evaluation of the various options. Chen and Palmer’s recommendation, and the GTF’s subsequent choice, of a society incorporated under the ISA was also endorsed by Bell Gully Buddle Weir.

8.2
In these circumstances a heavy onus rests on anyone proposing a model other than the model so thoroughly vetted by the GTF and its advisers.  Any model differing or varying from that model should be the product of and supported by as thorough an evaluation and consideration as the fully-fledged incorporated society model passed through.

8.3
The GWP had all of the work of the GTF and the GTF’s advisers available to it.  The GWP also commissioned a report from Ernst Young.  That firm’s terms of reference included an instruction to undertake a comprehensive evaluation of three potential vehicle options against a number of specific criteria.  The three potential vehicles were an amended Act, an incorporated society and a charitable trust.  Ernst Young were further instructed to report on the implications, legal and otherwise, of alternative models of stewardship.  This was to include clarification of certain matters including the legal responsibilities of Governors.

8.4
Ernst Young’s report contained a comprehensive evaluation of the three nominated potential vehicles.  It also discussed the option of retaining the status quo.  Unlike Chen and Palmer and Bell Gully Buddle Weir, Ernst Young made no specific recommendation as to choice of constitutional instrument.

8.5
Later parts of the Ernst Young report were devoted to matters of process and the procedures for implementing the chosen model.

8.6
The introduction to a section headed “Legislative Implications” stated that the purpose of the section was to “briefly outline the main features of the legislation that would be necessary if the Foundation was to become an incorporated society or charitable trust, and suggest how that legislation could be passed relatively quickly”.  The section includes reference to discussions with the Clerk of the house “as to whether it would be possible under Parliament's Standing Orders to make changes necessary to implement the options discussed in (the) report by private Bill”.

8.7
The report then made reference to a “statutory body … (to which) appropriate provisions of the Incorporated Societies Act 1908 could be applied”. What was not fully explained in the report was that such a body was conceived of simply as a transitional device providing a stepping-stone from the present statutory body to a fully-fledged incorporated society.  It was nothing more than a means of dealing with a procedural problem.  The problem was that, according to the Clerk, Standing Orders prevent a private Act being used to directly convert an existing body established under a public Act into an incorporated society under the general law.  An interim step was required.  That was the genesis and purpose of the hybrid model.  Expression was given to this skilful two-stage procedure in the interim hybrid draft Bill referred to and described in paragraph 8.13.  A public Act would not require a two-stage process, but the low priority that this legislation would be accorded on the Government's legislative agenda makes this an undesirable option.

8.8
In a section of the Ernst Young report discussing the need for or desirability of consultation there is a bald reference to an “incorporated society under an amended Act”, but there is no explanation of what was meant by this term.

8.9
The GWP and the Board appear to have attempted to elevate what was conceived of purely as an interim step to get around a procedural problem into a model for permanent governance. In effect, they created a completely new genus of permanent constitutional vehicle never previously proposed.  The GWP report did not comprehensively address the full implications of such a novel and untested vehicle.  Both the GWP and the Board appear to have made a fundamental error in overlooking the possibility that their experimental model may have its own unique fish-hooks and disadvantages.  What is especially startling is that the GWP should have recommended this model and the Board should have adopted it as a permanent model without either of them requesting Ernst Young to undertake an evaluation of that model, to apply to it the same rigorous criteria as the other models and to report on its “implications, legal and otherwise” (including “the legal responsibilities of governors”).  Without such expert evaluation and advice the GWP’s recommendation and the Board’s adoption of that model are deeply flawed.

8.10
With these flaws and deficiencies the GWP report provided a flimsy foundation for the Board’s adoption of the GWP recommendation as to a permanent constitutional framework.  The stakes are too high for the blind to be landed in this way with what could be a poisoned chalice.

8.11
It is noted that some 6 months after the GWP report Buddle Findlay produced as a first draft a Bill which still used the hybrid body simply as a stepping-stone, a bridge or staging post in the journey towards a fully-fledged incorporated society.  This suggests that this was still what was contemplated by the consultants.

8.12
The Association has endeavoured to carry out the analysis of the Board’s chosen model that should have been undertaken or commissioned by the GWP or the Board.  It has had to do so without the benefit of any outside professional advice.  It has found the Board’s model seriously wanting.  At the same time it has reinforced the Association’s confidence in the model recommended by the GTF.  There may be room for some refinements in the GTF model, but these can be easily accommodated.

8.13
Buddle Findlay prepared two draft private Bills in May 2000.

8.13.1
References in this paper to “the interim hybrid draft Bill” are references to the draft private Bill prepared by Buddle Findlay and circulated by email to Association Delegates (and presumably to board delegates) through Raewyne Lovich on 17 May 2000.  References to “the permanent hybrid draft Bill” are references to the draft private Bill prepared by Buddle Findlay and circulated by email from Raewyne Lovich to both Board and Association Delegates on 31 May 2000.  

8.13.2
The interim hybrid draft Bill provided for the Foundation to convert from its present status as a statutory body under a public Act to a hybrid entity in the form of a statutory body to which certain provisions of the ISA applied.  The members of that entity could then decide to register the body as a fully-fledged society under the ISA.  The reason for this two stage process is explained in paragraph 8.7.

The Tower Corporation Act 1990 provided a precedent for a private Act containing a two-stage conversion process of the kind outlined above. Conceptually and, in some respects literally, the interim hybrid draft Bill follows the Tower Corporation Act. However, in the case of the Foundation, the conversion process would be simpler. 

The Tower Corporation Act provided for the Tower Corporation (once the Government Life Insurance Office) to be converted from a purely statutory body into a statutory entity to which certain provisions of the Companies Act 1955 applied and then for the members of that entity to be empowered to have it registered as a fully-fledged company under the Companies Act.  So the interim hybrid draft Bill had a very respectable pedigree in the form of the Tower legislation.  Buddle Findlay appear to have done a very good job when they matched the Tower legislation to the Foundation’s situation and convinced the Clerk of the House regarding compliance with Parliamentary Standing Orders.

8.13.3
The permanent hybrid draft Bill differed from the interim hybrid draft Bill in a very important respect.  It omitted the final step by which members of the interim hybrid body could decide to convert it to a fully-fledged society under the ISA.  In other words, the permanent hybrid draft Bill cast the Foundation permanently in a mould which under the interim hybrid draft Bill was envisaged as being only a mere stepping-stone to its becoming a fully-fledged incorporated society.

8.14
With one possible exception, there is nothing in the permanent hybrid draft Bill that cannot, as a matter of legal drafting, be achieved just as effectively, if not more effectively, by a society constituted in general accordance with the GTF recommendations.

8.15
The exception referred to above relates to Clause 8(1) of the permanent hybrid draft Bill.  Besides establishing the Foundation as a statutory body, we understand that Clause 8(1) is also intended to procure so-called perpetuity for the Foundation.  If so, then the clause is presumably intended to have the effect of removing the statutory jurisdiction of the High Court under Section 25 of the ISA and the statutory right for members to put a society into voluntary liquidation.  This would transfer to politicians the sole authority to wind up or otherwise disestablish the Foundation. This represents an unacceptable dilution of the legal rights of members and creditors of the Foundation.  

8.16
What is critical is perpetual continuance of the asset base and its dedicated purpose, rather than perpetual continuance of the organisation which happens to be the asset-holding vehicle at any given time.  The Foundation has undergone several metamorphoses in its form during the last 100 years.  It will no doubt undergo more.  The need for perpetuity should be focussed on the asset base and not the current asset-holding vehicle.  Under the GTF draft constitution the members have the power to determine the disposition of the assets of the Foundation in the event of its winding up.  However, this power is a very restricted one.  Any distribution of assets to members is absolutely prohibited. In fact, no disposition of assets may be made unless the recipient is an organisation having objects similar to those of the Foundation.

8.17
On the other hand, the model proposed by the Board imposes no restrictions whatever on the disposition of the Foundation’s assets in the event of its disestablishment by whatever means.  So any decision as to who gets the assets is over to the politicians.  The Board’s model provides no guarantee of perpetuation of the purposive integrity of the asset base should the Foundation cease to exist.

8.18
Thus the GTF model, besides being more consistent with the principle of blind autonomy, better protects the purposive integrity of the asset base.

8.19
One of the strongest arguments against an amended Act was its relative inflexibility. The model recommended by the GTF allowed some flexibility in alteration of objects, but without compromising the purposive integrity of the asset base.  The Board’s model strips the members of even this residual flexibility and replaces it with a regime under which members would have no flexibility at all in these matters.  Politicians, on the other hand, would be able to exercise unlimited power in this area.

8.20
There is not a good fit between the proposed Act and the ISA, nor between the proposed Act and the proposed constitution.  One point of particular possible concern relates to the powers, responsibilities, duties and accountability of officers of the Foundation.

9.
Points of Compromise
9.1
The GTF draft constitution is a robust and flexible document.  If any changes are required in order to further strengthen it then these can be easily accommodated.

9.2
There are three respects in which the Association would be agreeable to changes to the GTF draft constitution.

9.2.1
Reduction of membership classes to two, by abolishing the Custodial Guardians class and making custodial guardians of blind children eligible for admission as Full Members.

9.2.2
Consequentially increasing the number of Directors elected by Full Members to 8 (with 1 Director continuing to be elected by Associate Members).

9.2.3
Changing references to “6/60” in the membership criteria to “6/24”.

10.
National Electoral Model
10.1
The GTF, the GWP, and the Association all believe that the directors of the new Foundation should be elected on a national basis. Despite receiving no advice in support, the Board opted instead to support a regional electorate model. Later, it agreed to support a hybrid model where Board members would be elected nationally, but a quota system would require that at least one person from each region be on the Board. This means that if the lowest polling candidate in an election was the only candidate from a given region, they would be elected irrespective of their popularity.

10.2
The Association's position remains that the Board must be elected in a manner that gives the blind the maximum control of getting the best people for the job onto the Board. The GTF model guarantees that all members will have the opportunity to vote for a number of directors every year. With each director serving a three year term, this model gives the blind community an annual opportunity to ensure an appropriate balance of skills and other important criteria. We also feel that because the Foundation is a national organisation, and the Board is making national policy, trustees must be accountable to all members. For these and other reasons, the Association's National Council has adopted the view that the matter of regional representation is not negotiable.

11.
Co-option
11.1
Some of the concerns the Association had regarding co-option to the Board have been addressed in the last round of talks between the Association and the Foundation. Specifically, measures have been devised which, if added to the GTF Constitution, would prevent co-option from being used as a mechanism for unpopular Board members to continue to sit on the Board after being defeated in the electoral process. Nevertheless, the Association is still opposed to co-option.

11.2
While the Association understands the Board's need to access expertise when it considers matters placed before it, it is our view that such expertise can be purchased as the need arises.

11.3
There is also an opportunity cost involved in agreeing with a co-option clause. If we agree that nine is an ideal number for the new Board, co-option would result in two fewer members being elected by blind people.

11.4
When considering these matters, we must always ask the question "is this so important that it requires us to compromise on the principle of self-determination?" In this case, we believe any benefits of co-option do not outweigh the costs of two fewer directors elected by and accountable through the ballot box to the membership.

12.
Conclusion
12.1
The Association looks forward with optimism to the forthcoming talks. We are mindful that neither organisation is desirous of a position being imposed by Government that may not satisfy either party. We come to these discussions prepared to work long hours on 23 and 24 January to avoid such an outcome, for the sake of the blind community and the provision of blindness services.

19 January 2001

