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Introduction and Background

The Association of Blind Citizens of New Zealand (ABC NZ) offers comment here on the proposed Building Bill 2003 currently being considered by the Select Committee on Government Administration. A representative of our organisation would be privileged to present additional oral testimony in support of our submission during any hearing sponsored by the Select Committee on Government Administration to further examine building policy. There are a variety of issues associated with the ultimate adoption of this legislation which either could or should potentially affect the blind and vision impaired population of New Zealand. In this submission, several of these matters are featured for attention.

The ABC NZ is the nation’s largest, general purpose, consumer organisation of the blind and vision impaired. Founded in 1945 to promote social, economic, and political opportunities for New Zealand’s blind and vision impaired community, the ABC NZ today proudly boasts a membership of approximately 1500 members in 16 geographical branches throughout the country. The policy positions espoused by the ABC NZ are the product of achieved consensus among its membership resulting from deliberations which occur at its annual national conference. The organisation’s National Executive and National Council are tasked with interpreting and implementing conference’s democratically adopted resolutions. In short, it is fair to say that the identified policies and positions of the ABC NZ are representative of the collective views of a broad cross-section of New Zealand’s blind and vision impaired population. As such, officials of government and other decision makers are encouraged to give a high level of recognition and credence to the articulated priorities and policy positions of New Zealand’s organised blind and vision impaired consumers.

The Association’s objects, as set out in its constitution, are to promote in every way the interests and well-being of blind and partially blind persons, and in particular:

  1.
advance and safeguard their interests;

  2.
advocate for their economic, cultural and social advancement by such means as better education and training facilities, wider employment opportunities and improved welfare services;

  3.
promote co-operation, consultation and fraternal association among the blind and partially blind;

  4.
take such action in any emergency as may be necessary in the interests of the blind and partially blind;

  5.
co-operate and affiliate with other charitable organisations in New Zealand and international organisations of and for the blind for the mutual benefit of all concerned;

  6.
encourage and promote full participation and equal opportunity in the life of the community;

  7.
advocate for the right to self-determination, dignity, full citizenship, and access to public amenities;

  8.
have the right to design, formulate and implement policies, programmes and services for their benefit, and to monitor, evaluate, and review such services;

  9.
monitor pertinent legislation and rulings, and make submissions where appropriate;

10.
develop an informed public opinion about, and stimulate community interest in blind and vision impaired persons;

11.
provide links with individual blind and vision impaired persons throughout New Zealand.

Purpose

While the ABC NZ observes that there are some notable differences emphasised in the fundamental purposes justifying the adoption of the existing and proposed building legislation, it is also true that promoting building performance standards and appropriate consumer usage is a common objective of both the current and proposed act. In light of this similar goal in both the present and proposed law, it is unclear why, and of concern that, specific language recognising the need to facilitate building access for people with disabilities is not included among the itemised performance measures to be considered in the drafted bill.

It is strongly recommended that a detailed reference to access for people with disabilities be incorporated into the Purpose Provision of the proposed bill (Section 3) in a manner consistent with the mention of disability in the comparable part (Section 6) of the current building law. The favoured language in the current law reads, in pertinent part, “to achieve the purposes of this act, particular regard shall be had to the need to … provide, both to and within buildings means of access and facilities that meet the requirements to ensure that reasonable and adequate provision is made for people with disabilities to enter and carry out normal activities and processes in those buildings”. Omission of such an explicit guarantee in the legislation under consideration, as distinguished from its affirmative presence in the existing law, suggests, to the discerning witness, that the government fails to sufficiently appreciate the unique historical challenges faced and practical barriers continually encountered by members of the blind and vision impaired community on a daily basis.

It is acknowledged that the assurance in the proposed bill that one of the legislation’s objectives is that buildings will provide an appropriate level of amenity for people who use them (Section 3-B) may have been intended by the authors of this proposal, by virtue of a broad and unconventional definition of the term amenity, to encompass issues of accessibility for people with disabilities. The ABC NZ believes, however, that the most charitable interpretation not withstanding, that the promise of priority for disability access in the elementary Purpose Provisions of the proposed bill is simply not clear. Adoption of the language previously cited in the existing law or further clarification and affirmation of the right of disability access in the Purpose Provisions of the legislation under review could potentially satisfy this glaring deficiency. Inclusion of disability-specific sentiments in the Purpose Section of the proposed legislation will also honour both the letter and spirit of actions 6.6, 6.7, and 8.6 of the New Zealand Disability Strategy 2001.
Definition

The authors of the proposed legislation are to be commended for fashioning a more comprehensive definition of a person with a disability in this proposed bill. The phrase person with a disability which is now contained in Section 201 of the draft proposal is broader than the definition of disability contained in Section 47A (6) of the current act in that it references sensory, neurological, and intellectual impairment as well as physical and mental disabilities. The decision to incorporate sensory impairment among the covered disabilities in the proposed legislation will mean, if adopted, that the blind and vision impaired community of New Zealand may feel legitimately included as a protected constituency under the proposed scheme.

While the definition of disability included in the proposed bill represents a vast improvement over the current law, it is not, in several subtle respects, as expansive as the definition for disability found in the New Zealand Human Rights Act, 1993. Motivated by the twin desires to have national uniformity in the definition of disability in all governing legislation and the conviction that the broadest definition of disability best represents the diversity of this minority community, the ABC NZ encourages that consideration be given, in this and all other instances, to incorporating the definition of disability found in the New Zealand Human Rights Act, 1993. Failing a decision to honour this recommendation, we reiterate our pleasure with, and approval of, the improved definition assembled for the proposed building bill.

Finally, it is recommended that the definition of the phrase person with a disability be moved forward in the legislation, placed along side all of the other defined concepts in the proposed law found in the interpretation section, so that it is easier to locate. Moreover, placement of the definition of the phrase person with a disability towards the front of the law will make it clear that this characterisation of disability applies in all instances in which a person with a disability is referenced in the bill and not simply to the disability-specific provisions of sections 201-204.

Language

It is urged that the use of the discretionary phrase “may be expected to” be stricken from Section 202 (1) of the proposed bill so that there is less potential for avoiding an obligation to comply with mandates to render newly constructed or renovated buildings accessible to persons with disabilities. Unfortunately, our accumulated experience has taught us that such caution in legislative construction is a necessary measure to adopt in a climate where building owners and other responsible parties, for a variety of reasons, may wish to circumvent the spirit of the law by reliance on ambiguity in language and technical loopholes.

By way of alternative, it is suggested that the word “will” be inserted in substitution for the phrase “may be expected to” so that it is the last word in Section 202 (1) before the covered activities are further itemised in A and B below.

Signage

Section 202 (1) of the proposed bill should be further amended to incorporate a legislative duty that accessible and appropriate Braille, large print, and raised letter signage be required to be installed in all newly constructed and renovated buildings covered by this proposed act in Schedule Two. 
This concept could be included among the list of obligations (e.g. parking and sanitation facilities) currently denominated in Section 202 (1) of the proposed law or as a separate sentence, contingent upon author preference. While it could be argued that the word “access” in the existing language of Section 202 (1) could potentially include regulations addressing accessible and appropriate signage, no such comprehensive rule making on the subject of accessible and appropriate signage has been undertaken subsequent to the adoption of the current Building Bill in 1991. It is believed, then, that a specific legislative reference will help give this important access issue the priority attention it so richly deserves and will forever ensure that the matter will not be forgotten as a trivial and miscellaneous afterthought.

The issue of accessible and appropriate signage is briefly addressed in Standard 4121 as it relates to placement in proximity to lifts, but the standard fails to identify other circumstances or instances where accessible and appropriate signage should be mandated. By way of reference, one of several widely accepted standards for accessible and appropriate signage may be found in the American’s with Disabilities Act Accessible Guidelines (ADAAG) at 28 CFR 36 Appendix A Section 4.30 and following. This informational reference is offered simply to demonstrate that several detailed signage standards already exist which could be incorporated in regulation adopted pursuant to a general legislative directive.

Blind and vision impaired New Zealanders have, for far too long, resigned themselves to the absence of adequate accessible and appropriate signage throughout the country. While able to travel, 95% of recent participants in an access survey indicated that limited accessible and appropriate signage impacted their ability to be independently mobile. Anecdotally, some blind and vision impaired people have reported, in an indicting irony on a generally progressive New Zealand society, that they have been able to more comfortably travel in hotels and other buildings of public accommodation in foreign countries where accessible and appropriate signage is required by law. In view of these truths, and the fact that requiring accessible and appropriate Braille, large print and raised letter signage is a relatively simple and inexpensive policy to adopt, the members of the ABC NZ strongly advocate that signage measures be included among the requirements specifically articulated in this proposed building legislation.

RTS-14

The ABC NZ recommends that Section 203 (1) be amended to add recognition of RTS-14 (known specifically as Road and Traffic Standard Series RTS-14, Guidelines for Installing Pedestrian Facilities for People with Vision Impairment) as a third compliance standard referenced in legislation. This standard could be inserted as a paragraph at Section 203 (1 C) just below the provisions discussing adoption of standards via the Order in Council mechanism.

Because the definition of building in Section 201 of the proposed bill is appropriately broad including; driveways, access ways, passages within and between complexes and developments, and associated landscaping, if any, it would be useful to reference a standard which offers guidance on environmental supports (e.g. Audible-Tactile Traffic Signals and Tactile Ground Surface Indicators) so that appropriate access measures will be adopted in and around buildings recognised as covered by this proposed legislation. Such an inclusive approach will guarantee to blind and vision impaired consumers of buildings in New Zealand a truly accessible journey to, in, and in between structures in a multi-building complex.

Waivers

The ABC NZ congratulates the authors of this proposed legislation for creating a stringent scheme for the granting of occasional waivers in relation to access for people with disabilities. Policies that require access to all accommodations for people with disabilities should rarely be waived, and requiring that this significant action be undertaken only at the discretion of the Chief Executive will hopefully help to guarantee that this is a seriously considered and infrequently implemented measure.

There are several additional clarifications which should be incorporated in Section 157 of the proposed law which will further restrict any inclination to liberally or regularly grant waivers with adverse consequences for blind, vision impaired, and other disabled people. In Section 47a (2) of the existing Building Bill, for instance, the language has been interpreted as explicitly limiting the right to grant a waiver for access issues only “in respect of the alteration of any existing building or premises.” It should be made unequivocally plain in Section 157 of the proposed bill that the Chief Executive is only authorised to grant waivers pertaining to facility access for people with disabilities for requests to modify existing buildings, and should specifically forbid the granting of exceptions for newly constructed buildings. Similarly, it should be made apparent in Section 23 (B) of this proposed legislation that one specific instance giving rise to the Chief Executive’s obligation to consult the disability community would be on those occasions when a waiver in relation to facilities access for people with disabilities is sought.

Consultation

It is noted in Section 23 of the proposed legislation that the Chief Executive has an obligation to consult with the government entity charged with leading and coordinating disability policy for the government. The ABC NZ has every confidence that this entity, presumably at present the Office for Disability Issues (ODI), appreciates that it is their obligation, in turn, to confer with consumers themselves so that they accurately reflect the sentiment of people with disabilities. It would be desirable for the legislation to affirmatively state that the government entity being consulted on matters of disability has such an obligation, though, so that there is certainty that those experiencing disabilities, of one type or another, indeed have their voices heard.

On matters of blindness and vision impairment, the ABC NZ is the nation’s oldest and largest consumer organisation, and as such should be afforded the routine courtesy of being consulted on matters about which we are most familiar and expert, i.e. blindness and vision impairment. Unlike many organisations that purport to represent the disability community in its entirety, a daunting and virtually impossible task considering the diversity of this population, the ABC NZ believes that we are only competent to represent our own community, the blind and vision impaired community, because it is our principal experience and we have been democratically endorsed to engage policy makers and others on behalf of our members. Conversely, we believe that it would be presumptuous and inappropriate for us to endeavour to articulate the needs of people possessing other disabilities because we do not have primary personal experience with other conditions and because we have not been democratically selected to engage in such advocacy. Consequently, we have attempted in this submission to discuss matters of particular relevance to blind and vision impaired people living in New Zealand. 
Finally, we would hope that any government consultation that specifically pertains to blindness or vision impairment would be directed to the attention of the oldest and largest consumer organisation of blind and vision impaired people in New Zealand.

Conclusion

The ABC NZ appreciates the opportunity given to make this submission on the proposed building bill. The foregoing discussion fairly summarises our substantive views on matters within the act which may have an influence on blind and vision impaired New Zealanders. If we can be of assistance in clarifying or expounding upon any of the concepts considered in this submission, we invite you to contact us for this purpose.

Appropriate access to buildings by people who are blind and vision impaired, we believe, is a fundamental matter of human rights. As such, we trust that due priority and weight will be given to our recommendations for this proposed legislation.

